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No. 13250

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Bertha Ziv Pinsky and Sollie Ziv,

Appellants,

vs.

United States of America,

Appellee.

APPELLANTS' PETITION FOR REHEARING.

Come now the appellants Bertha Ziv Pinsky and Sollie

Ziv, and respectfully petition this Honorable Court to

grant a rehearing in the above entitled cause upon the

following grounds:

I.

The Court Erred in Holding That There Were "Many

Bits of Evidence Tending to Show That This

Building Lacked the Common Features of a

Hotel."

It is respectfully submitted that this Honorable Court

fell into the same error as did the trial court in holding

that The Act (50 U. S. C. A. App. Sec. 1892) requires

certain services, that are "common" to all hotels in the

United States, or in the world, be furnished.
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The language of The Act is "customary hotel services,"

not "common features of a hotel," as stated in the Court's

opinion.

Now, it is the contention of these appellants that neither

this Court, nor the court below, is justified in taking

"judicial notice" as to what services are "customary

hotel services" in the city of Los Angeles and in hotels

of the type and size of the subject property because,

custom may and does vary in different cities, vicinities

and communities as well as in different types and sizes

of hotels. We believe that Congress realized and recog-

nized the correctness of the above statement by reason

of the particular wording of The Act.

These appellants set forth, in detail, in their Opening

Brief (p. 31, et seq.) the positive, uncontradicted, uncon-

troverted, unimpeached and undiscredited testimony sub-

mitted at the trial below, proving that in the vicinity of

Los Angeles and in a hotel of the type and size of the

subject property in the vicinity of Los Angeles, that it

was not customary to furnish what this Court called, in

its opinion, the "common features of a hotel." In this

regard we wish to call to the Court's attention, without

repeating here, the testimony of Mr. Kinsey (which was

mentioned in the Court's opinion) in its entirety, and

also the testimony of John D. Miller, principal building

inspector for the city of Los Angeles (which testimony

was not mentioned in the Court's opinion).

Counsel respectfully submits that the testimony of these

two witnesses comprises the entire testimony given at

the trial as to what does or does not constitute a hotel

in the vicinity of Los Angeles, and what are the cus-

tomary hotel services for hotels of the type and size of
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the subject property in the vicinity of Los Angeles,

California. The testimony of these two witnesses was

not contradicted nor controverted nor impeached nor

discredited to any degree whatsoever, although such tes-

timony was subject to contradiction if it were not in

fact true. It is respectfully submitted that to disregard

the testimony of these two witnesses violates the rule

prevailing in our Federal courts as cited in Appellants'

Opening Brief to the effect that the trial court is not

authorized to disregard positive uncontradicted, uncon-

troverted, unimpeached and undiscredited testimony, and

the fact thereby actually proved.

n.

The Court Erred in Holding That the Subject Premises

Was Not "Commonly Known as a Hotel in the

Community."

Here again it is respectfully submitted this Honorable

Court has indulged in unjustified "judicial knowledge."

In its opinion the Court concludes that the subject

premises was not commonly known as a hotel in the

community because it had no hotel sign, it did not adver-

tise as a hotel, that it was riot listed in telephone direc-

tories or trade publications as a hotel, that the tenants

rented under one-year leases, that the leases designated

the various units as "apartments/' etc. We submit that

neither anyone or all of these facts fix the "reputation"

of an establishment in the community in which it is

situated as pointed out in Appellants' Opening Brief.

The only evidence was to the effect that the subject prem-

ises were "commonly known as a hotel in the community

in which it is located," i. e., Los Angeles, California.

Again, such testimony was positive, uncontradicted, un-



controverted, unimpeached and undiscredited, and to dis-

regard it we respectfully submit does violence to the

Federal rule hereinabove mentioned.

In the opinion of this Court it is stated:

"There were also introduced in evidence photo-

graphs of the building and the structure there dis-

closed seems to the members of this court to bear

no evidence or even a suggestion of its being a hotel."

To arrive at that conclusion this Court must necessarily

base its opinion upon "judicial knowledge" which it is

respectfully submitted is unjustified, especially in the face

of the uncontradicted testimony of John D. Miller, prin-

cipal building inspector for the city of Los Angeles, to

the effect that blueprints [Deft. Ex. A] of the subject

property are plans of a structure that constitutes a hotel

in Los Angeles, California [Tr. 83].

Conclusion.

For the foregoing reasons this Petition for Rehearing

should be granted, and upon such rehearing the judgment

of affirmance should be vacated and the judgment re-

versed and the cause remanded with instructions to the

District Court to modify the same in the manner prayed

in Appellants' Opening Brief.

Respectfully submitted,

W. T. Stockman,

Attorney for Defendants and Appellants.
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Certificate of Attorney.

The undersigned W. T. Stockman, attorney for defen-

dants and appellants, hereby certifies that in his judgment

the foregoing Petition for Rehearing is well founded and

that it is not interposed for delay.

W. T. Stockman,

Attorney for Defendants and Appellants.




